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■violation of the positive laws of his 
own State, he is justly regarded a par- 
ticipator in the offense thus forwarded, 
and he cannot demand the aid of the 
courts of that State forhisdeliverance. 
The true line of demarcation seems to 
he, that the dealer in spirits and wines 
in a foreign State, so long as he keeps 
legitimately to his own business, and 
within the limits of his own State, is 
not chargeable with fault. The foreign 
State may lawfully make its own en- 
actments in regard to the conduct of 
the business within its own limits, and 
may properly insist that no one shall 
make use of its own territory to in- 
fringe these laws. But if foreign deal- 
ers come within the State, either per- 
sonally or through their agents, or by 
correspondence, or in any other mode, 
all sales thus effected, either in whole 
or in part, in our view of the law, are 
tainted with illegality, and cannot be 
enforced in the courts of that State, 
and ought not to be anywhere. The 
doctrine of the Supreme Court of Maine 
in Wilson v. Shatten, 47 Me. 120, where 
they characterize these practices, as 
amounting to the seduction of their 
citizens into illegal traffic in violation 
of the laws of their own State, seems to 
us eminently just and reasonable. And 
the reasoning of Mr. Justice Thomas, 
in Webster v. Munger, 8 Gray 5S4, seems 
to justify thesame view. And the opin- 



ion of Mr. Justice Clifford, in Greene 
v. Collins, supra, seems entirely consist- 
ent with this view. 

The facts in the present case would 
seem, upon the basis thus laid down, to 
lead to the conclusion that these sales 
were tainted with illegality; since the 
creditor came within the State, and 
there solicited sales, and such solicita- 
tion must be regarded as effective, to 
some extent certainly, in producing the 
actual sales thereafter made, and thus 
rendered him a participator in the vio- 
lation of the law of New Hampshire. 
It is not important how much or how 
little beyond the fact of mere know- 
ledge the seller may do to effect the vio- 
lation of the law. In charity to his own 
rights, mere knowledge is not con- 
strued as implying participation. He 
might have that forced upon him, and 
not be in fault. But he could not go to 
New Hampshire, and there solicit sales 
in like innocence. But the case is so 
nearly in a precise equipoise, that no 
one need feel surprised at the result. 
It may possibly be in consonance 
with the weight of authority, and es- 
pecially in this country. It certainly 
seemed so to us upon first examination ; 
but upon further study and reflection, 
we feel that if it were left with us, we 
should feel compelled to come to the 
conclusion before indicated. 

I. F. B. 



Supreme Court of Michigan. 

JACOB DEFOE V. THE PEOPLE. 

A defendant on trial for an intent to commit a rape, having made a statement 
under the statute, that " all the allegations of the prosecution are false and un. 
true, and that he had never insulted her in his life," it is error for the court to 
charge the jury that " the statement of defendant does not, however, di. 
rectly deny the assault. This silence would go far to confirm the testimony of 
the plaintiff." His assertion that "all her allegations "—of which the assault 
was one— were false and untrue, was a direct denial of the assault. 

The "statement" of a defendant, on trial for a criminal offense, when ha 
chooses to make one, may bo considered by the jury, in view of all the circum. 
stances which may affect its credit ; nor can he claim any protection from the 
effect of significant omissions, on the ground that he is not required to crimi- 
nate himself. 

Error to Eaton circuit. 

Shaw & Pennington, for plaintiff in error. 

Dwight May, Attorney General, and W. M. Brown, for defend- 
ants in error. 
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Christian cy, J. — The charge in the information was of an 
assault with the intent to commit a rape. The prosecutrix gave 
evidence tending to show an assault with the intent charged, by 
the defendant, who was a physician, and that it took place in his 
room or office while, as such physician, he was treating her arm for 
some malady for which she had several times been treated by 
him at the same place. 

Her evidence was not confirmed by that of any other witness 
as to any of the more important facts going to establish the truth 
of the charge ; but was contradicted as to several important cir- 
cumstances by other witnesses. 

The defendant on the trial, as permitted by the statute, made a 
statement in his own behalf, of the facts and circumstances on the 
occasion alluded to by the prosecutrix, as he claimed them to be. 
This, as stated in the bill of exceptions, was, so far as material to 
be noticed here, as follows : " And defendant's counsel further 
gave in evidence, by the statement of the defendant in said cause, 
that all the allegations of prosecutrix were false and untrue," and 
" that he never insulted her in his life." 

The court, in his charge to the jury, after some comments upon 
defendant's statement, which are admitted to have been fair and 
correct, added the following, which is complained of as erroneous : 
" The statement of defendant does not, however, directly deny the 
assault. This silence would go far to confirm the testimony of the 
complainant." 

If, as we are bound to assume, the bill of exceptions correctly 
sets forth the defendant's " statement," and its effect, that "all the 
allegations of the prosecutrix were false and untrue," and that " he 
never insulted her in his life," then this part of the charge was 
certainly erroneous, in assuming as a fact what the bill of excep- 
tions shows not to have been as thus assumed. 

The direct denial that " he had never insulted her in his life " 
must certainly be regarded in the connection in which it is found 
and with reference to her testimony, as a direct denial of the assault 
which her testimony tended to prove. And if his statement 
tended to show that " all her allegations " (of which the assault 
was one), were false and untrue, this was a clear and sufficiently 
direct denial of the assault. 

Had the record, however, confirmed the omission of the denial 
assumed as a fact in the charge, we are not prepared to agree 
with the counsel for the plaintiff in error that such omission could 
have no tendency to confirm the testimony of the prosecutrix in 
reference to the assault. 

The statement of a prisoner in such a case, does not stand upon 
the same ground, and is not to be governed by the same consid- 
erations in this respect, as the testimony of a witness refusing to 
answer a question which might criminate himself. 

The statement is not upon oath. It is optional with the 
prisoner whether he will avail himself of the privilege of making 
any statement at all. If he choose to decline making any state- 
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ment, no inference is to be drawn against him for the omission. 
But as it may be presumed that he will only elect to make a 
statement when he believes it will operate in his favor, and he is 
under the strongest temptation to make it as favorable to himself 
as he can, without running the risk of being disbelieved, and the 
jury, as we have already held, may give it such credence as they 
may think it is entitled to, even in opposition to sworn testimony, 
it is of the utmost importance that the jury should be allowed to 
test its credibility by a full and critical examination, its consistency 
or inconsistency with the circumstances of the case which are 
satisfactorily proved, by the consideration whether it is apparently 
full, frank, and without reserve, or evasive as to important facts 
which must have been within his knowledge, or confined to some 
comparatively unimportant circumstances, or to those upon which he 
could not be contradicted if false. And in determining the credit 
to which they may think it entitled, they are not to be precluded 
by any artificial rule from giving full weight to every considera- 
tion, or to any feature of such statement which may tend in 
any way to produce belief or disbelief, either of the state- 
ment itself or of the evidence of witnesses to which it relates. 
Such statement may be just as significant in what it omits as in 
what it contains: and its omissions, as well as its contents, may 
tend to corroborate or impair the effect of the testimony upon 
which it may happen to bear: and the jury have a right to give 
it such weight in this, and all other respects, as, under all the cir- 
cumstances of the case, they may think it entitled to: and it can- 
not, therefore, be erroneous in the court to instruct them that they 
have such right. 
The judgment must be reversed, and a new trial awarded. 



Supreme Court of Missouri. 

SCHOOL BOARD V. JOHN J. HACKMAN. 

An act of the Legislature authorizing private property to be taken for a pub- 
lic school-house site is not in conflict with the provision of the Constitution 
which prohibits the taking of private property except for public use. In this 
case the use, though local, is public. 

The facts are sufficiently stated in the opinion of the court. 

H. B. Johnson for the School Board. 

Geo. T. White for Hackman. 

The opinion of the court was delivered by 

Currier J. — This was a proceeding under the statute (Wag. St., 
1244 and 1247, §§ 12 and 26; ib. 326-27, §§ 3, 4) for the con- 
demnation of land for a public school-house site. The constitu- 
tionality of the law authorizing such condemnation is called in 
question ; and its invalidity, as in conflict with section 16, article 
I, of the Constitution, is insisted upon as a ground for overturn- 



